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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

J. MARK BREWER

v.

SECURITIES AND EXCHANGE COMMISSION,
UNKNOWN AGENTS OF THE S.E.C.,  AND 
AN UNKNOWN NUMBER OF U.S. MARSHALS   

§
§
§
§
§
§
§

Case No.

   

COMPLAINT

PARTIES

1. Plaintiff J. Mark Brewer is a resident of Harris County, Texas who held various accounts with

Stanford Group Company in his individual name, as trustee and as co-owner with his wife.

2. The defendants are:

A. Securities and Exchange Commission, which may be served at its regional office in

Fort Worth as follows:  Rose L. Romero, Regional Director; Burnett Plaza, Suite

1900; 801 Cherry Street, Unit 18; Fort Worth, TX 76102.  

B. Unknown agents of the SEC who may be served at Burnett Plaza, Suite 1900; 801

Cherry Street, Unit 18; Fort Worth, TX 76102.    

C. Unknown U.S. Marshals who may be served at the U.S. Courthouse, 515 Rusk, Suite

10017, Houston, Texas 77002.
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JURISDICTION and VENUE

3. Jurisdiction and venue are proper because the case arises from action under the Constitution

and laws of the United States and plaintiff is a resident of this district.

FACTS

4. As of the filing of this complaint, the financial system in the United States of America is

in worse condition than at any time since the Great Depression, a twelve-year “event” that

is considered by some to have ended only by the onset of the second World War.  Given

this level of economic turmoil, an inability to access money or basic information about

money, an interruption by the government itself  of access to information about bank and

securities accounts generates investor fear – not confidence.  This is an inconsolable fear

to even the most sanguine investor.   The defendants did just that:  acting under color of

law, defendants seized plaintiff’s accounts, surrounded the premises of the financial

institution through which those accounts were purchased and did so without any notice to

plaintiff, opportunity for a hearing or other due process of law.

5. On Tuesday morning, February 17, 2009, plaintiff and an estimated 30,000 citizens and

customers of account holders of Stanford Financial Group (SFG) found themselves unable

to access their securities accounts with Pershing LLC.  Funds in stock accounts held by

Pershing LLC in the United States as well as certificates of deposits held outside the

jurisdiction of the United States were frozen and online account information and access

was shut down.  Doors outside the financial institutions in Houston, Texas and Antigua

were locked and surrounded by armed federal marshals acting under color of law; i.e,. a

pair of ex parte, court orders dated February 16, 2009 (sometimes referred to hereafter as
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“The Presidents’ Day Orders”).  These orders are attached hereto as Exhibits A and B, and

incorporated herein by reference (although not for the truth of any allegations contained

therein).  Plaintiff neither 

6. The ex parte Presidents’ Day Orders are a violation of the fundamental rights of due

process of the plaintiff and are an illegal seizure of his accounts.  The defendants procured

and then executed the Presidents’ Day Orders at issue from a court without jurisdiction to

do so and without possessing a properly authorized or statutory basis.  In this respect and

as alleged herein, the defendants acted under color of law in violation of the rights of the

plaintiff:

A. The Presidents’ Day Orders which were used to seize assets of plaintiff and were

signed on a federal holiday known as “Presidents’ Day.”   The orders were signed

by a U. S. District Judge in which neither this plaintiff nor the defendants in the

SEC case reside, do business or are subject to proper venue.  The orders were

signed without notice to anyone and without an opportunity to be heard by anyone. 

B. Within 24 hours of the Presidents’ Day Orders, U.S. Marshals surrounded the

premises of Stanford’s operations in Houston, taking over the institution and

turning it over to a privately practicing lawyer – Mr. Ralph S. Janvey “of Dallas.”  

C. Under the color of law of the Presidents’ Day Orders, the Marshals also seized

possession of the premises of Stanford themselves – despite the lack of any

provision in the Orders so permitting.  
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D. Under color of law, the Marshals and the SEC agents acting in concert seized all

accounts of plaintiff and others, even though those accounts are held by Pershing

LLC and not any of the named parties in the Presidents’ Day Orders.  These

actions were outside the scope of their authority and a clear violation of plaintiff’s

constitutional rights.

7. None of these actions by defendants were objectively reasonable or involved the use of

ministerial duties or executive discretion.   For this and such other reasons as may be

learned through discovery, at trial or otherwise, defendants do not enjoy immunity for

their acts complained of herein.

8. On Monday, February 16, 2009, as many as five agents (lawyers) from the United States

Securities and Exchange Commission (SEC) held an ex parte conference with the

Honorable Reed O’Connor, U. S. District Judge, in Dallas, Texas.   Stanford, however,

has no offices in Dallas and conducts no business in Dallas.  Neither does plaintiff.  Being

Presidents’ Day and therefore a federal holiday, the federal courthouse was closed.  There

were no members of the public present. Instead, the SEC lawyers simply provided a

written statement to the court that it was important for the court to act without any “notice

or hearing.”  No transcript of the conference is believed to exist.

9. The SEC lawyers provided the judge with Presidents’ Day Orders to sign which the

unknown SEC agents had prepared well in advance.  In fact, these government agents had

all the time they wanted and appear to have laid in wait until a 3-day weekend to act.  The

judge, hearing only from these SEC lawyers, signed both Presidents’ Day Orders.
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10. In the second Presidents’ Day Order entitled “order appointing receiver,” the court turned

over the assets held at Stanford to Mr. Ralph S. Janvey.  Although the order gives

absolutely no information about him – not even his address or phone number, Mr. Janvey

is an unelected, non-government lawyer in private practice in Dallas with, according to the

Texas State Bar website, a handful of other attorneys.  He is the receiver appointed by the

judge at the request of the SEC.  Only the SEC knows who he is.  How he came to be

selected by the SEC as the agency’s favored take-over specialist is shrouded in mystery in

violation of due process and without any transparency.  

11. The SEC’s order strips the board of directors and management of all power and ability to

manage Stanford’s customers’ $50 Billion of deposits, makes it impossible for Stanford to

hire a or pay a lawyer to defend the case, and shuts down the entire company.  Instead, the

Orders authorize Mr. Janvey to incur unlimited legal and “expert” fees in connection with

the take-over of Stanford and of the plaintiff’s accounts.  Most disturbing, the temporary

restraining order (Exhibit A) directs the seizure of the accounts of plaintiff and thousands

of other investors.  Importantly, Stanford is merely the introducing broker; the

securities of plaintiff actually are held by Pershing LLC which is not connected to

Stanford but rather, is a subsidiary of The Bank of New York Mellon Corporation.

12. The “temporary restraining order” authorizes and directs the seizure of plaintiff’s account

as well as Pershing’s other Stanford-introduced accounts so lawyer Janvey can “manage”

them.  It seizes the $50 Billion in the assets of thousands of Americans who had their

savings at Pershing LLC.  Mr. Janvey was given the power to take any and all actions that

otherwise would be performed by a board of directors, experienced investment



1In fact, on February 19, 2009, the receiver filed a motion to add SFG to temporary
restraining order, again without supplying any basis, let alone the pleading requirements of the
Federal Rules of Civil Procedure for the egregious order to be entered with respect to investor
accounts held at Pershing LLC.
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professionals, managers, and the like.  Mr. Janvey is relieved of all responsibility and

accountability unless he is found to have committed “an act of willful malfeasance or

gross negligence.”

13. The SEC alleged no actions against Stanford Financial Group.1  Yet, the defendants U.S.

Marshals closed down the SFG offices in Houston, Texas under color of the Presidents’

Day Orders.

14. The actions of the SEC lawyers and the orders they secured from the Honorable Reed

O’Connor’s court, unconstitutionally seized the assets of plaintiff in violation of the

Fourth and Fifth Amendments to the Constitution of the United States of America. 

15. The SEC’s actions violate plaintiff’s fourth amendment rights. The Fourth Amendment

to the U.S. Constitution provides that the “right of the people to be secure in their persons,

houses, papers and effects, against unreasonable searches and seizures, shall not be

violated ... ”   A seizure of property occurs when ‘there is some meaningful interference

with an individual’s possessory interests in that property.’ Soldal v. Cook County, 506

U.S. 56,61 (1992) (quoting United States v. Jacobsen, 466 U.S. 109 (1984).

16. While the Fourth Amendment to the U.S. Constitution requires “probable cause” before

governmental seizures, this seizure was expressly granted on the basis of something the

orders call “good cause.” 
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17. In light of traditional standards of reasonableness assessing, on the one hand, the degree to

which it intrudes upon an individual’s privacy and, on the other, the degree to which it is

needed for the promotion of legitimate governmental interests, the defendants’ actions are

wanting.  See, Viginia v. Moore, 128 S.Ct. 1598, 1604, 170 L.Ed. 2d. 559 (2008).   

18. The seizure of accounts at Pershing LLC was not for the promotion of a legitimate

governmental interests.  First, the SEC has failed to allege any wrongdoing by SFG,

Pershing or plaintiff and failed to plead with particularity any actions by any of the

defendants as required by the Federal Rules of Civil Procedure.   The SEC’s motion is full

of innuendo, bravado and hyperbole, but lacks any facts as to the alleged violations by

SFG or why seizure of innocent investors’ accounts is warranted.  Most interestingly, the

SEC touts the alleged statement from defendants regarding the Madoff investments, in

which the SEC was able to uncover an estimated loss of $400,000 due to indirect exposure

to Madoff.  The SEC claims $8,600,000,000 (Eight Billion Six Hundred Million

Dollars) assets are invested in certificates of deposits (not securities) of the Stanford

International Bank, Ltd., a non-U.S. entity over which the SEC has no jurisdiction, and

CDs over which it can never have jurisdiction – regardless of the location of the CDs –

and then touts an alleged misrepresentation regarding $400,000.  That is less than

0.0047% of the assets invested by the CDs.  And, the SEC admits that the law in the 5th

Circuit supports a finding that the CD are not to be “securities” for purposes of the 1934

Act. These actions of the agents for the SEC and the U.S. Marshals were outside the

scope of their respective authority.



2 Importantly, the SEC failed to allege any of the fraud claims with particularity, such as
the who, what, where or when.
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19. The lack of any particularity in the SEC’s motion illustrates that lack of any legitimate

governmental purpose.  The SEC provided no evidence or even argument of any

irreparable injury to any of the Stanford-introduced investors of Pershing if the temporary

restraining order was not granted.  Instead the SEC filed a “certification” which affirmed

that other people had violated freeze orders in other cases, and therefore, violations are

likely in this case.  Moreover, although the SEC alleges various frauds2 committed by

SFG, there is not a single allegation that supports a finding that the securities held by

Pershing LLC are in immediate danger of anything.    In fact, the accounts held by

Pershing were in no greater danger on February 16, 2009, than they were on February 13,

2009.   There was in fact no reason to seize the assets, which include plaintiff’s assets.

20. Thus and in summary, the very agency of the federal government which is charged with

enforcing the securities laws of the United States procured an illegal order seizing $50

Billion in assets of plaintiff and other investors without any prior notice whatsoever to any

person.  In fact, plaintiff is less protected.  Assets held at Pershing LLC were insured by

the Securities Investor Protection Corporation (SIPC).   In contrast, the Mr. Janvey who

now has the responsibility for the securities of Stanford’s customers “shall not be required

to post a bond.”   Mr. Janvey is required to report on his activities, but only to the agency

requesting his appointment – the SEC – and only as and when the SEC requests or “as

directed” by the court.   More importantly, as Mr. Janvey admitted in a press release he

has hired a hoard of experts to assist him in his responsibilities as receivor, such cost will

inevitably be paid for by plaintiff and the other investors.  
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21. The Presidents’ Day Orders scarcely mention the investors whose money has been taken

from them – other than to say that the seizure is “to prevent waste and dissipation of the

assets of Defendants to the detriment of the investors.”  Nothing requires Mr. Janvey to

provide the aggrieved investors with information or account statements – much less

customer service.  The investors are simply left wondering when or if they will ever be

able to recover anything they once had.

22. The  Certificate of Deposit is not a “Security” as defined by the Securities Act of

1933.  As pointed out by the SEC, the Fifth Circuit has found that certificate of deposits

should not be considered“securities” under the Securities Act and Exchange Act when

regulated by foreign states.  Callejo v. Bancomer, S.A. 764 F.2d 1101 (5th cir. 1985)

(holding that since the certificates of deposits were issued by Mexican banks and the

Mexican banks were adequately protected by Mexican banking law that they do not

require the protection afforded by federal securities laws).   

23. The SEC claimed in its motion for temporary restraining order that the certificates of

deposit are securities allegedly because they are not subject to any federal regulatory

system, going as far as to state the Financial Services Regulatory Commission of Antigua

(“FSRC”) is irrelevant.  The SEC is apparently requiring the FSRC to “virtually

guarantee” the full recovery of deposits.  Such a standard is ridiculous given that our

federal government does not “virtually guarantee” that securities will be repaid. Quite the

contrary is the case.  Moreover, the agency that takes aim at the FSRC is the same SEC

which failed to uncover the frauds involving ENRON, Tyco, World Com or Madoff.
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24. The SEC failed to provide any evidence or even argument that the Antigua’s FSRC did

not regulate the certificates of deposit.  Thus, the temporary restraining order and asset

freeze was an overreach by the SEC and a clear violation of the plaintiff’s rights which the

Fourth Amendment commands the government to protect.

25. Arbitrary and Capricious.  The SEC’s decision to cast plaintiff and all other Pershing

LLC account holders in the same category as Stanford is arbitrary and capricious as it

entirely failed to consider the important rights of plaintiff, offered no explanation for its

position – a position which runs counter to the evidence asserted in its court papers – and

so implausible that it cannot be ascribed to a difference in view or the product of SEC

expertise.

26. The process by which the SEC obtained a seizure order and by which it otherwise acted in

this manner lack procedural safeguards. The SEC was not required to make any statement

as to why an the accounts of plaintiff, held at Pershing, could be seized without any

requirement that the SEC comply with any deadlines for providing notice, and do not

identify the burden of proof the SEC has.

27. Plaintiff is entitled to recover all attorney fees and costs in accordance with the Equal

Access to Justice Act or under other applicable law.

28. Conclusion.  The defendants, both the institutions and the individuals, may well be every

bit as “bad” the SEC claims.  Quite likely, the defendants’ allegations will never see the

light of day in any courtroom as the only parties which could have defended themselves

have been stripped of the ability to hire or pay for legal counsel.  Even if it turns out

otherwise, this is a clear case of the cure being far worse than the supposed illness. 
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Moreover, these allegations can hardly justify the seizure of plaintiff’s accounts which are

held at Pershing LLC.  In its stated motivation to save the investors and protect their

investments, the SEC’s heavy-handed approach already has killed the goose that laid the

eggs: Stanford is finished forever and Pershing LLC is purportedly prohibited by law from

allowing plaintiff to access his accounts or even get information concerning them.  Far

from preventing the “dissipation” of the plaintiff’s assets, the SEC has seized them, doing

exactly what it accuses Stanford of doing.

29. Demand for Relief.   Plaintiffs asks this court to grant him trial by jury as guaranteed by

the Seventh Amendment to the Constitution of the United States of America and judgment

for all damages at law, equity or under statute for the wrongful seizure of his accounts

which were placed at Pershing LLC by Stanford.  Plaintiff further demands the judgment

of this court that the Presidents’ Day asset seizure order and order appointing receiver

were wrongful and that they violated plaintiff’s rights as guaranteed by the Fourth and

Fifth Amendments to the Constitution of the United States of America, pursuant to Bivins,

and to such other and further relief to which he may show himself justly entitled including

the return of all property seized or frozen by any person as a result the defendants’ actions,

and all attorney fees under the Equal Access to Justice Act.  Plaintiff also seeks

appropriate temporary orders, and preliminary and permanent injunctive relief against the

defendants.
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Respectfully submitted,

/s/

________________________
Sondra Jurica
Attorney at Law
Brewer & Pritchard, P.C.
3 Riverway, Suite 1800
Houston, Texas 77056
(713) 209-2950
Jurica@bplaw.com

Of Counsel: 

Brewer & Pritchard, P.C.
3 Riverway, Suite 1800
Houston, Texas 77056


